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The early part of Professor Smolla's paper is somewhat depressing. It is not the paper itself - it is excellent, 
interesting and thoughtful. It is the message that he delivers. Professor Smolla vividly and accurately describes both 
the vast assault on privacy in modern society and a plethora of proposed responses to the problem.  n1 We are 
experiencing what the futurist Alvin Toffler calls "the Third Wave," the movement from an industrial to an 
information society.  n2 In such times, as more information about us becomes public, societal concerns over personal 
privacy inevitably intensify. A natural response is to enact new laws. But, as Professor Smolla recognizes, the 
problem with new legislation is that it is often an ill-conceived overreaction, threatening other interests and values of 
equal or greater dimension. 

The phenomenon brings to mind a comment of Justice Black, dissenting in Griswold v. Connecticut:  n3 "I like 
my privacy as well as the next one, but I am nevertheless compelled to admit that government has a right to invade it 
unless prohibited by some specific constitutional provision."  n4 While I do not agree with Justice Black's rejection of 
constitutional privacy, I do "like" my nonconstitutional right of privacy. It is an important, vital common law right 
protecting individual dignity and personal autonomy. But informational privacy is not so sacred or preeminent that I 
would willingly sacrifice basic First Amendment values of freedom of the press. 

Yet Professor Smolla is almost certainly correct that there is a threat of a "cultural backlash" such "that our 
future laws and public policies on these issues inevitably will be influenced by broader cultural movements 
regarding privacy."  n5 Thus, as a practical matter, if the press has "no respect for society's interests in privacy[, it] 
may someday find itself in a society with no respect for the press."  n6 At the very least, therefore, the press would be 
wise to think twice about "pushing the envelope" when it comes to newsgathering  [*1140]  in the face of legitimate 
privacy concerns, even when it has a legal right to do so. 

When Professor Smolla then started to discuss his reactions to some of the proposed solutions,  n7 I began to feel 
better - he shared my pain. Like Professor Smolla, I consider the anti-paparazzi legislation to be legislative overkill 
and violative of the First Amendment.  n8 The laws violate established constitutional principles prohibiting 
discrimination against particular forms of media.  n9 Further, even if courts conclude that the conduct regulated by 
the laws is nonexpressive, the laws still significantly burden expression and hence are presumptively 
unconstitutional.  n10 And, such legislation cannot be justified under the applicable strict scrutiny standard of judicial 
review.  n11 

These anti-paparazzi laws are not even necessary. The Government already subjects the media to many neutral, 
generally applicable tort and contract laws protecting privacy.  n12 Unlike the freedom to publish the news, special 
First Amendment defenses, immunities, or privileges do not protect the right to gather the news.  n13 Perhaps more 
than Professor Smolla, I am especially concerned that the First Amendment constraints, which protect press 
publication against claims for libel, disclosure of private facts, and intentional infliction of emotional distress, will 
be circumvented by use of these newsgathering tort and contract actions.  n14 Plaintiffs who cannot successfully sue 
the press for the content of what they say instead sue based on the methods used to gather the information. Plaintiffs 
then seek to recover damages resulting from the publication as consequential damages. In Food Lion, Inc. v. Capital 



Cities/ABC, Inc.,  n15 the plaintiff sought damages for harm resulting from a broadcast, even though it did not include 
any libel or other claim based on the broadcast.  n16 While Food Lion was unsuccessful in its claim for broadcast-
related damages,  n17 other courts have allowed such damages.  n18 In  [*1141]  short, the newsgathering torts can 
undermine the constitutional protections established in cases like New York Times Co. v. Sullivan  n19 and Florida 
Star v. B.J.F.  n20 

Because of my concern, I found Professor Smolla's discussion of the intrusion privacy tort especially interesting 
and valuable. While courts regularly parse the elements of the intrusion tort, many of the cases turn on a rough 
balancing of the competing interests in the particular fact context.  n21 First Amendment interests may be included in 
the balance, but such balancing occurs in a haphazard, uncertain manner. Is it possible to fashion a more principled, 
analytic framework whereby courts may assess First Amendment concerns more regularly and carefully in applying 
the intrusion tort? Should there be some First Amendment-based privilege or defense available to the media in 
particular intrusion contexts, for example, where the plaintiff is a business establishment claiming to serve the public 
but where the media have good reason to believe that the business acts illegally and causes serious public harm, or a 
whistle blower situation where the media investigates alleged governmental abuses?  n22 

These are the legal issues I explore briefly in this Commentary. One preliminary matter, however, requires 
attention. While there may be a general consensus on the social importance of informational privacy, there is an 
unfortunate tendency to ignore the important social and constitutional values served by investigative undercover 
journalism. I believe that surreptitious newsgathering is a vital part of journalism and First Amendment press 
freedom. 

I. The Value of Investigative Journalism 
  
 In 1887, Nellie Bly, a reporter at the New York World, feigned mental illness to gain access to the Woman's 
Lunatic Asylum in New York.  n23 Her  [*1142]  gripping portrayal of patient abuse led to public outrage, a grand 
jury investigation, and legal reform.  n24 Later, Bly posed as a maid to expose abuses by employment agencies,  n25 as 
an unwed mother to investigate "trafficking in newborns,"  n26 and as a patient to investigate the quality of medical 
care at city health centers.  n27 When she died, the New York Evening Journal, a competing newspaper, called her 
"'the best reporter in America.'"  n28 But for others, Bly was a "'self-promoting sensationalizer and an embarrassment 
to the craft.'"  n29 

In 1904, the Muckraker journalist, Upton Sinclair, went undercover as a meatpacker to expose conditions in the 
Chicago slaughterhouses.  n30 His findings, documented in The Jungle,  n31 provided the impetus for adoption of 
federal food and drug legislation.  n32 

Bly and Sinclair established the origins of a form of journalism that often depends on false pretenses, 
misrepresentation, and fraud to gain entry and on controversial investigative tools such as hidden cameras and 
recording devices to expose abuses. In the 1960s, the Buffalo News won a Pulitzer Prize for undercover stories on 
the Erie County welfare department.  n33 In 1972, a reporter for the Chicago Tribune concealed his true identity to 
secure a position with the Chicago elections board for a series on voting irregularities. This Tribune series won a 
Pulitzer Prize.  n34 Chicago Sun Times reporters opened a bar, posed as employees and patrons, and used hidden 
cameras to document public officials seeking bribes. They did not get the Pulitzer, probably because of the highly 
aggressive journalistic methods used.  n35 

The television newsmagazine 60 Minutes premiered in 1968.  n36 Its aggressive investigative journalism led to a 
host of other newsmagazines using more aggressive means of surreptitious investigation - Prime Time Live, 20/20, 
and Inside Edition. I served as a participant at a session dealing with surreptitious newsgathering where one of the 
other participants was an editor from Prime Time Live, which has been especially active in using hidden cameras. 
She showed a clip from a broadcast dealing with the conditions and treatment of patients at a private nursing home 
in Texas. I was physically sick after watching the 15 minute segment. This and other investigative reporting  
[*1143]  produced statewide reform of regulations governing public and private nursing homes.  n37 

I could go on, but the message should be clear. Undercover journalism often serves the public interest. In the 
public sector, it allows the media to perform its role as the eyes and ears of the people, to perform a checking 
function on government.  n38 Especially at a time when citizens are often unable or unwilling to supervise 
government, this media role is critical to self-government.  n39 In the private sector, when the government fails in its 
responsibility to protect the public against fraudulent and unethical business and professional practices, whether 
because of lack of resources or unwillingness, media exposure of such practices can and often does provide the spur 



forcing government action.  n40 

Nevertheless, the techniques of investigative reporting generally, and undercover journalism in particular, are 
controversial even within journalism.  n41 Many editors and journalists condemn the use of confidential sources, any 
misrepresentation or lying to get information, and the use of the new snooping technology to probe where eyes and 
ears cannot go.  n42 Undercover reporting has sometimes been called "stunt journalism."  n43 But it is difficult to 
believe that many of the stories of public importance of the kind that I have noted could have been published 
without the use of undercover reporting. Undoubtedly the media can go too far; they can engage in abusive 
practices, such as a reporter's theft of information from the voice mail of Chiquita Brands International.  n44 But that 
is true of journalism generally - consider  [*1144]  the recent cases of prominent journalists faking news stories.  n45 
In response to perceived media abuses, the legal system must not cripple the ability of the media to perform 
newsgathering functions. 

II. Antipaparazzi Legislation 
  
 Like Professor Smolla, I believe that the antipaparazzi laws provide just such an example of legislative overkill. 
Even putting aside the questionable national interest in federal legislation dealing with this traditionally local 
problem, the four federal bills  n46 and the California law  n47 violate basic First Amendment principles. They are 
driven by public reaction to the death of Princess Diana and by the lobbying of a number of celebrities who often 
seem to want publicity only on their terms.  n48 Perhaps differing from Professor Smolla, it does not seem to me that 
this antipaparazzi legislation adds significant new substantive standards of liability. 

The California law essentially blends the trespass and intrusion torts to protect physical or spatial privacy 
generally, but not always, when there is a reasonable expectation of privacy.  n49 "Constructive trespass," while using 
novel terminology, would normally be handled under the intrusion tort. The federal proposals, on the other hand, 
focus more on stalking, harassment, reckless endangerment, and assault and battery in public areas.  n50 Instead, the 
antipaparazzi legislation adds severe new remedies such as treble compensatory  [*1145]  damages, disgorgement of 
profits, equitable relief, and attorney fees.  n51 These remedies are added to those already available through the 
traditional common law newsgathering torts. And the laws employ these enhanced remedial weapons in a 
discriminatory manner against the press. 

While it is well established that the media are subject to neutral tort, contract, and criminal laws of general 
applicability,  n52 the First Amendment still prohibits laws that are not neutral. Laws that discriminate against 
particular forms of expressive activity or against the press are presumptively unconstitutional.  n53 As the Supreme 
Court warned: "Laws that single out the press, or certain elements thereof, for special treatment 'pose a particular 
danger of abuse by the State.'"  n54 

The antipaparazzi laws, by focusing only on taking photographs and making sound recordings when done for 
commercial purposes and on the defendant photographer's profits,  n55 clearly target the press. Liability for 
photographing or recording the same event will depend on whether the photographer is a private individual or a for-
profit photojournalist whose work is intended for public distribution. Statements made at legislative hearings by 
proponents of these laws leave no doubt that the press is the focus of the antipaparazzi legislation.  n56 

 [*1146]  The taking of photographs or the making of sound recordings is not itself speech. Further, in spite of 
Professor Smolla's argument to the contrary, the sale or trade of a photo or recording is probably not a form of 
expression. If it were, the regulation of the sale would be content-based regulation.  n57 It can be argued, therefore, 
that the laws are content neutral regulations of nonexpressive conduct subject only to O'Brien intermediate review.  
n58 

Nevertheless the antipaparazzi legislation singles out press photography and sound recording for significant and 
discriminatory burdens. Even if such acts do not themselves constitute speech, they are protected means of 
newsgathering vital to press publication.  n59 If the photographs and sound recordings cannot be made, they cannot be 
published. As the Supreme Court said in Arcara v. Cloud Books, Inc.,  n60 laws are subject to heightened scrutiny 
"although directed at activity with no expressive component, [if they] impose a disproportionate burden upon those 
engaged in protected First Amendment activities."  n61 Because media speech-related activity is significantly and 
disproportionately burdened, the antipaparazzi laws should be treated as presumptively unconstitutional, subject to 
strict scrutiny review.  n62 

 [*1147]  Whatever the theory of presumptive invalidity, the government cannot satisfy strict scrutiny. It cannot 
show that the anti-paparazzi laws are necessary to achieve a compelling government interest in protecting 



informational privacy. Even assuming that nonconstitutional privacy interests are sufficiently compelling to override 
the First Amendment concerns, Professor Smolla's analysis of the operation of the legislation persuasively 
demonstrates that the laws are not narrowly tailored.  n63 The uncertainty regarding the scope of their coverage and 
the vagueness of some of the statutory language produces a significant chilling effect on newsgathering. Further, 
less burdensome alternatives exist in the varied state laws already used in the newsgathering context. 

When filing a newsgathering suit, plaintiffs will commonly plead trespass, fraud and misrepresentation, 
intrusion, violation of state and federal wiretap laws, breach of contract, breach of fiduciary duty, and even civil 
RICO and constitutional tort (for example, for ride-alongs with police). Although newsgathering is constitutionally 
protected,  n64 the First Amendment protects it much less than press publication.  n65 Newsgathering is treated as an  
[*1148]  ancillary right; the nonexpressive conduct is protected only as a means of assuring the freedom to publish.  
n66 Unlike litigation involving libel or disclosure privacy, there is no First Amendment privilege or defense available 
against application of neutral generally applicable tort and contract laws.  n67 

These existing tort and contract laws provide a formidable source of protection for legitimate privacy interests. 
There are gaps, but the diffuse nature of the informational privacy right makes this inevitable. Nor does the fact that 
the reach of these remedies is limited by the First Amendment mean that they are ineffective. In Galella v. Onassis,  
n68 for example, the court employed harassment law as a basis for enjoining the paparazzo Ron Galella from his 
hounding of Jacqueline Kennedy Onassis and her children.  n69 State stalking and assault and battery laws are also 
used in such a harassment context. In Wolfson v. Lewis,  n70 the court similarly enjoined journalists from Inside 
Edition, who were engaged in an investigation of high executive salaries at U.S. Healthcare, from "harassing, 
hounding, following, intruding, frightening, terrorizing or ambushing [the plaintiffs] or their children."  n71 The court 
focused on the use of a van with tinted glass, hidden cameras, and shotgun mikes aimed at executive Richard 
Wolfson, his pregnant wife, and their children.  n72  [*1149]  And, the court held ABC liable in Food Lion for similar 
newsgathering torts.  n73 

And yet, the First Amendment has a role to play; newsgathering is an essential part of freedom of the press. As 
Professor Smolla indicates, the tough issue is how the First Amendment works and what limits it imposes. 

III. Newsgathering and the First Amendment 
  
 The cases suggest that the courts often balance the competing interests on a case-by-case basis in determining 
whether the media have gone too far in invading personal privacy values. In People for the Ethical Treatment of 
Animals v. Bobby Berosini Ltd.,  n74 for example, the court said it was necessary to consider the degree of intrusion, 
the context, the conduct and circumstances surrounding the intrusion, the motive and objectives of the defendant, the 
setting, and the reasonable privacy expectations of the plaintiffs in determining whether the conduct was actionable.  
n75 Sometimes First Amendment considerations are overriding; sometimes they are not.  n76 

Professor Smolla writes about Food Lion.  n77 Compare it to a case where First Amendment concerns 
significantly influenced the court - Desnick v. ABC, Inc.  n78 

Desnick Eye Center has twenty-five offices in the Midwest which specialize in cataract surgery, especially on 
the elderly.  n79 Prime Time Live contacted Dr. Desnick requesting permission to film his business for use in a 
forthcoming program on cataract surgery by large businesses.  n80 Desnick claims that he consented based on 
promises that the proposed program would not focus on his firm, that it would not involve undercover surveillance 
or ambush interviews, and that it would be fair and balanced.  n81 While ABC filmed and interviewed at a Desnick 
clinic in Chicago, seven persons serving as test patients carried hidden cameras into Desnick eye clinics in 
Wisconsin and Indiana.  n82 The broadcast, focusing on "the big cutter," Dr. James Desnick, suggested he might be 
doing unnecessary cataract surgery for high fees.  n83 It also included film clips of a machine that Desnick said 
measured glare but which ABC suggested might be rigged.  n84 Desnick Eye Center sued  [*1150]  for defamation as 
well as for trespass, intrusion, violation of federal and state electronic recording laws, and fraud.  n85 

In his opinion for the court, Judge Posner for the Seventh Circuit rejected the newsgathering claims.  n86 He 
dismissed the trespass and the intrusion claims by focusing on the privacy interests that the torts are designed to 
protect.  n87 Because the media's misrepresentations applied only to the purpose of the entry, there was no 
nonconsensual interference with the ownership or possession of the property. The Desnick offices were generally 
open for business; the filming and recording did not involve any confidential communications; there was no 
invasion of personal places; no intimate details were revealed; there was no violation of the doctor-patient 
relationship; and the media presence was peaceful, not disruptive.  n88 



Judge Posner ended his opinion with a statement that is worth considering: 
 

  
 Today's "tabloid" style investigative television reportage, conducted by networks desperate for viewers in an 
increasingly competitive television market, constitutes--although it is often shrill, one-sided, and offensive, and 
sometimes defamatory - an important part of that market. It is entitled to all the safeguards with which the Supreme 
Court has surrounded liability for defamation. And it is entitled to them regardless of the name of the tort, and we 
add, regardless of whether the tort suit is aimed at the content of the broadcast or the production of the broadcast. If 
the broadcast itself does not contain actionable defamation, and no established rights are invaded in the process of 
creating it... then the target has no legal remedy even if the investigatory tactics used by the network are 
surreptitious, confrontational, unscrupulous, and ungentlemanly.  n89 
 

  
 This quote fairly states my views. First Amendment values must be considered in applying the intrusion torts or any 
of the other newsgathering tort or contract claims.  n90 Judge Posner achieves this end by evaluating the elements of 
the common law tort with consideration for the First Amendment values they implicate. His opinion is reminiscent 
of the intermediate form of First Amendment scrutiny known as the O'Brien test - the restriction must be 
substantially related to important privacy interests.  n91 While this infusion of constitutional principles into common 
law torts is not an unusual judicial practice, neither is it a typical judicial response.  n92 

 [*1151]  Professor Smolla suggests an alternative more bright-line approach, using rules and standards.  n93 In 
his view, the First Amendment should not simply inform the application of the common law, it should serve as a 
substantive limitation on the intrusion tort, as it does on the libel or private facts tort. His article is extremely 
valuable in identifying the relevant issues that could be used in fashioning such a constitutional privilege. I tend to 
agree with the broad protection he endorses for newsgathering in public places, at least absent any extraordinary 
circumstances. I would note, however, as the California Supreme Court's recent decision in Shulman v. Group W 
Productions, Inc.  n94 indicates, that it is not always evident what will qualify as a public place.  n95 I also tend to agree 
that, even in more private places, the press should not be liable for intrusion if it breaks no other law and the 
information relates to an important matter of public concern. At the very least, the First Amendment should limit 
recoverable damages to those caused by the newsgathering itself; damages for the resulting broadcast should not be 
allowed as parasitic damages. However one personally resolves these difficult issues where privacy and First 
Amendment newsgathering concerns intersect, I believe Professor Smolla has provided a thoughtful and provocative 
analysis worth careful consideration. 
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