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I. Introduction
"The view through the keyhole . . . in a room is far more enticing than the view in that 

room whenthe door is open."  n1

  [*112] 
The media has decided to satisfy television viewers' appetite for this "keyhole view" 

infull.  n2 In fact, rarely a week passes when one newsprogram or another does not broad-
cast anundercover report which involves the use of hidden cameras and other surreptitious 
tools.  n3 Weare discovering that the meat we eat is not fresh,  n4 the cars we drive are not 
safe,  n5 and the psychics we call are not reliable.  n6

The recent decision in Food Lion v. Capital Cities/ABC  n7 has left many First Amend-
ment  n8 rights activists in an uproar.  n9 In that case, two producers from "Prime Time 
Live" went undercover, one as a deli clerk and the other as a meat wrapper, at Food Lion 
stores in North and South Carolina.  n10 While working at three separate stores, the two 
producers used concealed cameras and recorders to record over fifty hours of tape of Food 
Lion employees in both public and private areas of the grocery  [*113]  stores.  n11 One of 
the producers worked for Food Lion for eight days while the other worked forFood Lion 
for twelve days.  n12 The Food Lion footage revealed various unsanitary practicesincluding 
the repackaging of bad meat, "touching up" of spoiled food, and the combining of new and 
oldbeef for sale.  n13

While Food Lion claimed that ABC staged a number of the recorded incidents,  n14 
Food Liondid not sue for libel to contest the accuracy of the broadcast.  n15 Instead, Food 
Lion sued ABC on numerous other theories including fraud, trespass, and breach of 
loyalty.  n16 This tactical move deemphasized the First Amendment issues and instead re-



focused the issue on the methods ABC used to get into the stores.  n17

The technique worked: Food Lion received $ 1400 in actual damages and $ 5.5 million 
in punitive damages  n18 after the jury found ABC guilty of fraud, trespassing, and breach 
of loyalty.  n19 This is only the second  [*114]  time punitive damages have been awarded 
by a jury in a hidden camera case.  n20 In addition, thiscase represents a growing trend in 
which the issue is not the accuracy of the broadcast but instead themethods utilized to ob-
tain the story.  n21

What many have overlooked in this controversy is that the meat sold by Food Lion is 
not all that israncid in this case. First, "Prime Time Live" spent two and a half months 
preparing to infiltrate FoodLion, and it then submitted employment applications to 20 dif-
ferent stores.  n22 In addition, "Prime Time Live" employees lied on their employment ap-
plications by providing false references, false backgrounds, and false addresses.  n23 Fur-
ther, these employees wore wigs with hidden cameras and concealed microphones in their 
bras.  n24 Finally, ABC obtained help from the United Food and Commercial Workers 
Union, an anti-Food Lion union, in procuring its story.  n25

This case brings up the almost impossible balance that must be achieved between the 
press' rights, the public's need to know, and a business' right to privacy.  n26 Should re-
porters be allowed to lie about who they are and what they are doing to get a good story? 
How far is too far? Where should the line be drawn between acceptable and unacceptable 
newsgathering practices?

Part II of this Note examines the history of undercover investigations and the Supreme 
Court's treatment of the media. Part III analyzes a  [*115]  sample of modern cases dealing 
with the media's newsgathering techniques to determine which claims havebeen most suc-
cessful against the media. Finally, Part IV discusses potential solutions to drawing theline 
between the media's exercising of its First Amendment rights and its abusing of them.

II. History
A. "Muckraking"
Hidden cameras had their origins in 1963 when CBS used them to expose bookie joints 

in Boston.  n27 The show was entitled "Biography of a Bookie Joint," and it received criti-
cal acclaim.  n28 CBS's "60 Minutes" then led the way to expanding the use of these sur-
reptitious tools.  n29 However, undercover investigations existed long before the hidden 
camera.

During Food Lion, ABC attorneys introduced testimony from Louis Hodges, a profes-
sor of ethics at Washington and Lee University, who explained to the jury that going under-
cover is sometimes the only way journalists can get a story.  n30 To illustrate his point, and 
perhaps to place ABC in an elite class of whistleblowers, he discussed certain well-known 



informers from history, including Nellie Bly and Upton Sinclair.  n31

These two names are synonymous with what Theodore Roosevelt termed 
"muckraking."  n32 In 1888, Nellie Bly feigned insanity to get inside a Manhattan insane 
asylum for ten days, so she could write about the mistreatment of the mentally ill.  n33 She 
then relayed her experiences in the newspaper New York World.  n34 Many critics labeled 
Bly's techniques  [*116]  "stunt journalism."  n35 Nevertheless, her report led to reform in 
the asylum.  n36

Similarly, Upton Sinclair  n37 impersonated a meatcutter in the meathouses of Chicago 
to expose the inhumane conditions to which workers were subjected.  n38 Based on his 
personal experience as a worker and his interviews with other employees, he wrote a book, 
The Jungle,  n39 which led to changes in federal law  n40 and to the creation of the Food 
and Drug Administration.  n41

While Sinclair did work in the plants just to get his story, his deception was quite limit-
ed.  n42 He relied upon his first-hand experience and upon interviews with the workers to 
write his book.  n43 Similarly, Ida Tarblee, another famous muckraker, attacked John D. 
Rockefeller's Standard Oil monopoly by using court documents and other public records 
instead of deception.  n44 Finally, though Bly was criticized for  [*117]  misrepresenting 
herself, she sought prosecutorial immunity prior to her entrance into theasylum.  n45

These historical figures serve as reminders that these sorts of investigations have been 
going on since the 1800s. During these earlier times, however, the degree of deception was 
far more limited. Whether this change is due to technological advance or moral decline is a 
matter of opinion. Regardless, it is clear that the motivations for these investigations have 
changed drastically in the past two hundred years.  n46

B. Historic Supreme Court Decisions Regarding the Media

In one of the early cases involving the media, Associated Press v. NLRB,  n47 the 
United States Supreme Court dealt with an issue that has come up time and time again: Is 
the media entitled to special rights or privileges that other citizens do not enjoy since it is in 
charge of disseminating information to the public?  n48

In Associated Press, a newsgathering agency, discharged one of its employees.  n49 
The American Newspaper Guild, a labor organization, then filed a complaint with the Na-
tional Labor Relations Board (NLRB) alleging that the Associated Press fired the employee 
because of his activities relating to the Guild.  n50 The NLRB then served a complaint on 
the Associated Press charging unfair labor practices.  n51 The Associated Press admitted 
firing the employee but denied it was due to the employee's union activities.  n52 The 



NLRB then conducted a hearing and ordered the Associated Press to stop discouraging 
membership in the American Newspaper Guild or any other labor organization.  n53 Fur-
ther, the NLRB ordered the Associated Press to offer the employee reinstatement.  n54 
When the Associated Press refused to comply with the order, the NLRB petitioned the 
court to enforce it.  n55

  [*118] 

One of the arguments of the Associated Press was that the National Relations Act  n56 
violated its First Amendment rights.  n57 The Associated Press alleged that because it was 
a news organization, any regulation protective of union members that it employed was an 
invasion of the freedom of the press.  n58 The Court disagreed, finding that "the Associat-
ed Press is not immune from regulation because it is an agency of the press. . . . [The pub-
lisher of a newspaper] has no special privilege to invade the rights and liberties of others."  
n59 The Court then listed a number of examples of laws of general applicability which ap-
ply to the press including antitrust laws, tax laws, and libel laws.  n60

This theme of nonpreferential treatment for the media surfaced again in Branzburg v. 
Hayes.  n61 Here, the Court recognized that the "First Amendment does not invalidate ev-
ery incidental burdening of the press that may result from the enforcement of civil or crimi-
nal statutes of general applicability."  n62 In this case, one defendant, Branzburg, had writ-
ten articles for a newspaper about drug activity that he observed first hand.  n63 When 
called to testify before a grand jury regarding his observations, Branzburg refused to 
testify.  n64 Another defendant, Pappas, a television newsperson, refused to testify before a 
grand jury regarding what he observed inside Black Panther Headquarters.  n65 The final 
defendant, Caldwell, also refused to testify about his knowledge of the  [*119]  Black Pan-
thers, a subject about which he had written articles.  n66 Defendant Caldwell was heldin 
contempt for his refusal to testify.  n67

The Court held that the First Amendment does not excuse a reporter from testifying be-
fore a grand jury about confidential information he observed.  n68 While noting that "news 
gathering is not without its First Amendment protections,"  n69 the Court went on to stress 
that the press does not have a "constitutional right of special access to information not avail-
able to the public generally."  n70

Though Cohen v. Cowles Media Co.  n71 did not involve the use of hidden cameras 
and recorders, it did involve questionable media techniques.  n72 In Cohen, petitioner pro-
vided respondent, a news publisher, with information about a political candidate in ex-
change for a promise that the publisher would keep his identity a secret.  n73 However, af-
ter the respondent identified the petitioner as its confidential source in a newspaper article, 



petitioner sued respondent.  n74 The Supreme Court found for petitioner on a promissory 
estoppel theory.  n75 The Court's reasoning was simple: "Minnesota law simply requires 
those making promises to keep them."  n76

In its analysis, the Court's reasoning echoed that of its earlier rulings. The Court ex-
plained that the First Amendment does not give the press the right to break laws of general 
applicability.  n77 The Court once again cited numerous examples of other laws that the 
press is required to follow including copyright laws, the National Labor Relations Act, and 
antitrust laws.  n78

All three of these Supreme Court cases illustrate that in the past half decade, the Court 
consistently has held that being a member of the media does not alter one's responsibilities 
as a citizen to follow the law. Further, these cases also demonstrate that the Supreme Court 
recognizes the newgathering process as susceptible to both investigation and reprimand.  
n79

  [*120] 
However, determining the precise situations where the media will be held liable for its 

actions is a more difficult task. Generally, the boundary for acceptable media behavior has 
been drawn around "routine . . . reporting techniques."  n80 Nevertheless, this brings into 
question what "routine" means.  n81 Since technology has advanced so significantly since 
the time of Upton Sinclair and Nellie Bly, what was once impossible is now commonplace, 
perhaps even routine. Thus, the question becomes whether hidden cameras, misrepresenta-
tion, and other unethical behavior could be construed as routine reporting techniques.

III. "Modern" Cases Involving the Media's Newsgathering Techniques
In suing the media for questionable newsgathering techniques, both public entities and 

private individuals have asserted, with varying degrees of success, numerous different the-
ories including fraud, trespass, and invasion of privacy.  n82 In Food Lion, the plaintiff 
won damages based on both fraud and trespass as well as breach of loyalty.  n83 An exam-
ination of some recent cases will illustrate how other courts have treated these claims and 
how the identity of the plaintiff affects the outcomes of the cases.

A. Invasion of Privacy Claims

In Dietemann v. Time,  n84 the plaintiff sued the defendant for invasion of privacy after 
reporters from the defendant's magazine went to the plaintiff's home, lied about their identi-
ty, and then allowed the plaintiff  [*121]  to examine them while they photographed and 
tape recorded him with a hidden camera andtransmitter.  n85 Plaintiff was an unlicensed 
quasi-doctor who saw patients in his home.  n86 Defendant then ran an article that depicted 
the plaintiff as a "quack" and featured a picture of plaintiff taken by the hidden camera.  n87 
The District Attorney's office, who had aided the defendant's investigation, used the infor-



mation to arrest plaintiff on charges of practicing medicine without a license.  n88

The defendant attempted to argue that it did not invade the plaintiff's privacy because the 
"plaintiff's [home] was open to the public."  n89 However, the court disagreed, pointing to 
the lower court's findings that plaintiff did not advertise, have a phone, or have an open en-
trance way.  n90 In the court's words, "[t]he employees of defendant gained entrance by a 
subterfuge."  n91

The court then proceeded to recognize a privacy tort in California.  n92 In the course of 
its ruling, the court stressed that this event took place in the plaintiff's den, a place where he 
had a reasonable expectation of privacy.  n93 Further, the court disagreed with defendant's 
argument that hidden cameras and recorders are "indispensable tools of investigative report-
ing."  n94 The court noted that undercover reporting came into  [*122]  existence long be-
fore the invention of these gadgets.  n95 In holding that plaintiff couldrecover damages for 
both the invasion of privacy and the subsequent broadcasting of the invasion, the court 
pointed out that permitting damages to be enhanced by the later publication of wrongfully 
acquired information does not chill speech but rather "chills intrusive acts."  n96 Finally, 
the court reminded that "[t]he First Amendment is not a license to trespass, to steal, or to 
intrude by electronic means into the precincts of another's home or office."  n97

B. Trespass Claims
Trespass has been defined as the act of "enter[ing] upon another's land without 

consent."  n98 When investigating undercover stories, many reporters must first trespass 
onto private property before they can tape the hidden camera footage or use other surrepti-
tious techniques. Many would argue that the ends justify the means; however, courts have 
split over whether or not First Amendment rights can justify this intrusion.

For instance, Copeland v. Hubbard Broadcasting, Inc.  n99 illustrates that the First 
Amendment is not a license to trespass.  n100 In that case, the court reversed a grant of 
summary judgment on a trespass claim  n101 after a veterinarian brought a student with 
him to the plaintiffs' home.  n102 While the plaintiffs had consented to the student's pres-
ence in their home, they were unaware of the fact that this student was also a television sta-
tion employee who secretly videotaped the visit.  n103 Subsequently, the television station 
aired an investigative report on the practices of area veterinarians, and used the footage shot 
at the  [*123]  plaintiffs' home.  n104 In the course of its holding, the court noted that tres-
passing is notsimply moving beyond the geographical scope of possessor's invitation; one 
also can become a trespasser when he or she moves beyond the possessor's permission in 
an intangible sense.  n105 Because the plaintiffs' consent was given only for a student to 
accompany the veterinarian, and not for the student to videotape and later broadcast the 
video, the defendant exceeded the scope of the plaintiffs' consent.  n106



Though it is generally more difficult to successfully argue a trespass claim in the public 
context, this occurred in Le Mistral, Inc. v. Columbia Broadcasting System.  n107 In this 
case, defendant sent a reporter and a camera crew into plaintiff's restaurant at around 2:00 
P.M. because the restaurant had recently been cited for health code violations.  n108 The 
court noted that defendants entered the restaurant noisily and with cameras rolling, causing 
many customers to leave or to be disturbed.  n109 Though the crew was not there for more 
than ten minutes and perhaps as little as one, the court upheld the jury's determination that 
the defendant's actions constituted a trespass.  n110

The court responded to the defendant's argument that it was protected by the First 
Amendment by explaining that "the First Amendment is not a shibboleth before which all 
other rights must succumb."  n111 The court also rejected defendant's argument that there 
was no trespass since the restaurant was a "place of public accommodation,"  n112 noting 
that defendant did not go to plaintiff's restaurant "to avail themselves of plaintiff's 'accom-
modations.' "  n113 Accordingly, the court upheld the award for compensatory damages of 
$ 1200 and left open the possibility of punitive damages based on the trespass.  n114  
[*124] 

C. Fraud Claims
Fraud claims are another possible grounds upon which to attack the media's unethical 

behavior. Fraud has been defined as "something said, done, or omitted by a person with the 
design of perpetrating what he knows to be a cheat or deception."  n115 In Food Lion, 
plaintiffs based their fraud claim on "Prime Time Live" employees' use of false employment 
applications and false references.  n116

Similarly, in State v. Cantor,  n117 the court upheld a fraud conviction of a newsre-
porter who impersonated a county official in order to get personal information from the 
mother of a homicide victim.  n118 Defendant argued that the New Jersey and United 
States Constitutions protected newsgathering activity.  n119 The court disagreed with de-
fendant, explaining that "the rights of the press do not exist in a vacuum."  n120 However, 
the court did acknowledge that press membership should be considered when applying a 
criminal statute or governmental sanction to a newsreporter.  n121 Nevertheless, the court 
held that defendant's status as a newsperson did not protect her from the application of the 
criminal law which forbade impersonation of a public official.  n122 The court stressed not 
only that defendant took advantage of someone who was particularly vulnerable, but also 
that the trial court required proof beyond a reasonable doubt-giving the defendant more pro-
tection than any civil libel defendant.  n123

D. Combined Claims

In Desnick v. ABC,  n124 which involved a public place instead of a private home,  



n125 the court found for the media over the individual.  n126 Desnick is important for a 
number of reasons. First, it involved numerous forms of alleged intrusions including tres-
pass, defamation, invasion of privacy, and other torts.  n127 In addition, it represents the  
[*125]  first time many of these issues have been considered at the federal appellate level.  
n128 Finally, Desnick reached a result opposite that in the factually similar Food Lion case. 
Consequently, if the Food Lion case is upheld on appeal, this issue likely will reach the 
Supreme Court.  n129

In Desnick, a producer of "Prime Time Live" asked Dr. Desnick, the owner of Eye Ser-
vices Ltd., if the show could interview him and film a cataract surgery.  n130 The plaintiff 
agreed to the defendant's request upon the condition that no ambush interviews would take 
place and no undercover surveillance would be utilized.  n131 After the interview and the 
filming of the surgery, the plaintiff discovered that the defendants actually had hired seven 
people to go in the clinic and pose as patients while carrying a hidden camera and recorder.  
n132 The film was then broadcast in a segment of "Prime Time Live" that was highly criti-
cal of plaintiff.  n133 In addition to claiming that plaintiff performed surgeries unnecessari-
ly, the broadcast alleged that the plaintiff tampered with one of the machines used to detect 
cataracts.  n134 The Seventh Circuit divided plaintiff's claims into two classes: "[t]he first 
arises from the broadcast itself, the second from the means by which ABC and [the produc-
er] obtained the information that they used in the broadcast."  n135

As for the claims relating to defendant's newsgathering techniques, the court held that 
there had been no trespass because the defendant had consent to enter the premises, even 
though the consent was procured by fraud.  n136 The court justified this finding by com-
paring it with a similar situation in the Fourth Amendment context; "[h]ad the testers been 
undercover FBI agents, there would have been no violation of the Fourth Amendment."  
n137 In summary, the court reasoned that "the entry was not invasive in the sense of in-
fringing the kind of interest of the  [*126]  plaintiffs that the law of trespass protects; it was 
not an interference with the ownership orpossession of land."  n138

The court also determined that the plaintiff's right to privacy was not invaded.  n139 It 
construed the right to privacy to be individualistic and intimate, and because "no intimate 
personal facts" were revealed, this right was not violated.  n140

Finally, the plaintiff claimed fraud based on the false promises made by defendant such 
as the promises that there would be no ambush interviews or use of undercover techniques.  
n141 Because Illinois did not provide a remedy for fraudulent promises unless they were 
part of a larger scheme to defraud, the charge of fraud was ruled "harmless."  n142 The 
court also was influenced by the identity of the plaintiff.  n143 The court noted that journal-
ists "break their promises as any person of normal sophistication would expect."  n144



However, in the course of its ruling, the court did criticize the media's newsgathering 
techniques.  n145 The court described these sort of undercover investigations as " 'tabloid' 
style investigative television reportage, conducted by networks desperate for viewers in an 
increasingly competitive television market."  n146 The court went on to describe the tactics 
used as "surreptitious, confrontational, unscrupulous, and ungentlemanly."  n147 Neverthe-
less, the court did stress that these reports were still an important part of the market that the 
First Amendment was designed to protect.  n148

While implicitly criticizing the news media, the court expressed its opinion of the plain-
tiff as well.  n149 When discussing the claims for illegal wiretapping and intrusion based 
on the taping, the court noted that "[t]elling the world the truth about a Medicare fraud is 
hardly what the framers of the statute could have had in mind in forbidding a person  
[*127]  to record his own conversations if he was trying to commit an 'injurious act.' "  
n150

This sample of cases illustrates not only the variety of subjects covered in undercover 
investigations but also the various treatments these cases have received from courts. It is 
important to recognize that courts, consistent with Fourth Amendment jurisprudence, gen-
erally have been more protective of plaintiffs when invasions occur within the home-where 
one has a higher expectation of privacy-than when invasions occur in a public place.  n151 
This same trend holds true in regards to private individuals as well. In general, the courts 
have been more protective of private individuals than of public figures.  n152

As these cases illustrate, businesses such as Food Lion seem to fight an uphill battle. 
On the one hand, courts consistently have held that the  [*128]  press cannot violate laws of 
general applicability.  n153 However, the impact of this issomewhat lessened by the fact 
that courts are generally less protective of public figures and public places because the ex-
pectations of privacy are considerably lower.  n154 Nevertheless, is it possible that a public 
entity could have a right of privacy to some degree which could deter media misconduct?  
n155

IV. Possible Solutions
While it would be unreasonable to suggest that a business has an unlimited right to pri-

vacy, it would be equally unreasonable to suggest that the media has an unlimited right to 
get the news by whatever means necessary. It seems ridiculous that the day a group of indi-
viduals forms a business, in whatever form, they lose any and all expectations of privacy 
they once had. The "they" is suddenly an "it," and "it" has opened itself up to any and all 
types of mistreatment by the media. While it is easy to hide behind the American flag and 
cry "First Amendment" and "chilling effect," it is more useful to begin thinking in terms of 
how to create a media that is informative yet ethical.

A. A Corporate Right to Privacy
When one thinks of a "right to privacy," the idea of personal autonomy immediately 



comes to mind. The idea of a right to privacy was first introduced and defined in 1890 with 
the publication of the well-known law review article The Right to Privacy written by 
Samuel D. Warren and Louis D. Brandeis (later Supreme Court Justice Brandeis).  n156 In 
this article, the authors "stressed the need of man to live his life without the intrusion of 
others upon his private affairs, and his inalienable right to live his life in solitude and priva-
cy. . . . In brief, it may be said that the doctrine is bottomed on man's 'right to be let alone.' "  
n157 As for public officers, however, the authors felt that "[t]he right to privacy does not 
prohibit any publication of matter which is of public or general  [*129]  interest."  n158 Pri-
or to this article, the courts had given effect to rights that were similarto the right of privacy, 
but they had done so under the guise of contract or property rights.  n159

The Supreme Court first recognized the individual's right to privacy in Griswold v. 
Connecticut.  n160 Though this right is not explicitly stated in the Constitution, the Court 
found the source of this right in the penumbras of the Bill of Rights.  n161 Then, in Roe v. 
Wade,  n162 the Court recognized the right to privacy as a substantive due process right 
associated with the liberty interest of the Fourteenth Amendment Due Process Clause.  
n163 This Fourteenth Amendment right to privacy has been limited to rights such as mar-
riage,  n164 child- rearing,  n165 and contraception.  n166 Finally, there is the protection 
offered by the Fourth Amendment.  n167 The Court has held that searches and seizures are 
unreasonable when state action violates a person's reasonable expectation of privacy.  n168

The Supreme Court also has recognized that a corporation has a right to privacy. For 
example, in United States v. Morton Salt Co.,  n169 the Supreme Court held that the Inter-
national Salt Commission could require additional reports from the defendant to show com-
pliance with a decree of the Federal Trade Commission.  n170 In the course of its holding, 
the Court dealt with defendant's claim that the Commission's order transgressed the Fourth 
Amendment's proscription against unreasonable  [*130]  searches and seizures.  n171 
Though the Court ultimately rejected this argument, it did say that"corporations can claim 
no equality with individuals in the enjoyment of a right to privacy."  n172 This statement 
indicates that a corporation does in fact have some lesser right to privacy since the Court 
did not reject the idea outright.  n173

Similarly, in Dow Chemical Co. v. United States,  n174 the Court reiterated that a cor-
poration has a limited right to privacy.  n175 In that case, the Petitioner, a 2000-acre chemi-
cal plant, sued the Respondent after the Environmental Protection Agency (EPA) took aeri-
al photographs of Petitioner's plant.  n176 The Petitioner argued that the taking of these 
photographs constituted an unreasonable search and thus violated the Fourth Amendment.  
n177 The Court held that the taking of aerial photographs of an industrial plant complex 
from navigable airspace was not a search prohibited by the Fourth Amendment.  n178



In reaching this decision, the Court stressed that the airplane used to take the pho-
tographs was within navigable airspace.  n179 The Court stated that "[a]ny person with an 
airplane and an aerial camera could readily duplicate [the photographs]."  n180 The Court 
also noted that the EPA has "certain investigatory and enforcement authority" to inspect 
chemical plants.  n181 Most importantly, the Court stated that "the [Petitioner] plainly has a 
reasonable, legitimate, and objective expectation of privacy within the interior of its covered 
buildings, and it is equally clear that expectation is one society is prepared to observe."  
n182

  [*131] 
Though both of these cases involved the Fourth Amendment, the general principle that 

a corporation has a limited right to privacy appears to hold true outside of the Fourth 
Amendment context as well.  n183 The Fourth Amendment was implicated in these two 
cases because state agencies were involved;  n184 nevertheless, the Court did not state that 
a corporation only has a limited right to privacy when a state agency is involved. The 
Court's focus in both opinions was on the corporation itself, not the actor.  n185

In Pacific Gas & Electric Co. v. Public Utilities Commission of California,  n186 the 
Court compared corporations to individuals in the First Amendment context.  n187 Justice 
Powell, who announced the judgment of the Court and delivered an opinion in which three 
other Justices concurred, explained that "[c]orporations and other associations, like individ-
uals, contribute to the 'discussion, debate, and the dissemination of information and ideas' 
that the First Amendment seeks to foster."  n188 Justice Powell went on to explain that 
"speech does not lose its protection because of the corporate identity of the speaker."  n189 
When one considers these comments in addition to the previous cases discussed, it appears 
that at least some Supreme Court Justices recognize that corporations can both contribute to 
the dissemination of ideas as can individuals and also enjoy some of the limited degree of 
protection afforded to individuals.  n190

In H & M Associates v. City of El Centro,  n191 the Fourth District Court of Appeal in 
California went a step further than the United States Supreme Court. In that case, the court 
held that the plaintiff, a limited partnership, had alleged facts sufficient to state causes of 
action for intentional interference with contractual relationships, invasion of privacy, and 
conspiracy.  n192 In reaching this conclusion, the court noted that "[w]hether corporations 
or partnerships have a right to privacy is  [*132]  unsettled."  n193 However, the court 
went on to say that "businesses, regardless of their legalforms, have zones of privacy 
which may not be legitimately invaded."  n194

All of these cases prove that the Supreme Court and lower courts recognize that corpo-
rations have a limited right to privacy. Thus, it appears that corporations like Food Lion 
should be able to assert invasion of privacy claims when the media intrudes in certain areas. 



For example, in Food Lion, if ABC producers stayed in the areas of the store designed for 
the public,  n195 then that would not have been an invasion of privacy. However, when the 
producer went into restricted areas under fraudulent pretenses, they crossed a line that even 
a limited expectation of privacy would protect.  n196

B. A Balancing Test
Since "Prime Time Live" began conducting undercover investigations in 1989, its top-

ics have included such subjects as abuse in day care centers, abuse in mental facilities, the 
impact of race relations in the United States, and the problem of children carrying guns to 
school.  n197 On the other hand, "Prime Time Live" also has done stories on crooked car 
repair persons, crooked house repair persons, false healers, and baggage carriers who rifle 
through passengers' luggage.  n198 When one considers the wide array of topics covered in 
undercover reports, it does appear that the subject matter should be relevant to how far the 
media can go. As one critic explained, "[i]nvestigative reporters . . . are the guard dogs of 
society, but the trouble with guard dogs is that they sometimes attack with equal fervor the 
midnight burglar and the midday mailman."  n199

Accordingly, some courts have attempted to conduct a balancing test in order to deter-
mine if a defendant's actions were reasonable. For instance, in Galella v. Onassis,  n200 the 
court upheld a lower court's  [*133]  granting of injunctive relief against the defendant,  
n201 a free-lance photographer, who hadgone to great lengths to photograph the president's 
widow and her children.  n202 In reaching its decision, the court acknowledged that the 
defendant had gone "far beyond the reasonable bounds of news gathering."  n203 The 
court then weighed the defendant's newsgathering techniques against the public value of the 
information obtained and found that the defendant's conduct was "unwarranted and unrea-
sonable" when compared to the minimal public value of the information.  n204

Some courts phrase this test in terms of newsworthiness. For example, in Cox Commu-
nications, Inc. v. Lowe,  n205 the court held that the videotaping of a prisoner for a news 
story did not constitute an intrusion since the story was newsworthy.  n206 Some of the 
factors that courts have considered in determining newsworthiness include: "(1) the social 
value of the facts published, (2) the depth of the article's intrusion into ostensibly private 
affairs, and (3) the extent to which the party voluntarily acceded to a position of public no-
toriety."  n207

One commentator has proposed a balancing test that takes many of these same factors 
into account:

The balancing methodology proposed . . . calls for an initial identification of the factors 
that are placed on each side of the scale: the First Amendment interest in the acquisition of 
the information by disguising or misrepresenting the status of the reporter versus the inter-
est served by the legal rule that imposes liability on the news organization for its misrepre-



sentation.  n208

The goal of many proponents of a balancing approach is "to establish a playing field on 
which the press has the room to operate effectively and without unnecessary fetters, but 
which has distinct boundaries to  [*134]  protect individuals from irresponsible acts."  n209 
A media that is both informative andresponsible represents the best of both worlds.

Critics of this type of balancing approach contend that it goes against the principle that 
the media is not immune from laws of general applicability.  n210 As one group of com-
mentators explained, "[t]hose courts that have balanced newsworthiness against the level of 
intrusion have allowed the First Amendment to shield media wrong doing outside of the 
defamation context, and have permitted newsgatherers to violate laws of general applicabili-
ty without sanction."  n211

C. Punitive Damages
Punitive damages have been defined as "private fines levied by civil juries to punish 

reprehensible conduct and to deter its future occurrence."  n212 Those who oppose punitive 
damages in general terms argue that compensation is the job of the civil system while pun-
ishment should be left to the criminal system.  n213 They also argue, as Justice O'Connor 
did, that giving a jury "wholly standardless discretion to determine the severity of punish-
ment appears inconsistent with due process."  n214 Even the Supreme Court has expressed 
its concern over punitive damages. For instance, in Gertz v. Robert Welch, Inc.,  n215 the 
Court warned that punitive damages could be used to "punish expressions of unpopular 
views"  n216 and could be awarded in "wholly unpredictable amounts."  n217 Those who 
oppose punitive damages in the context of media misbehavior fear that awarding punitive 
damages for unethical media techniques could have a chilling effect on the media.  n218

However, punitive damages serve two simple but vital functions: they punish past bad 
behavior, and they deter future bad behavior.  n219  [*135]  For instance, since the $ 5.5 
million award in Food Lion, commentators have not stopped talking about howthe verdict 
will cause journalists to be extremely wary of undercover investigations.  n220 That is ex-
actly the point. Undercover investigations should not be taken lightly. A punitive damage 
award such as this one serves to remind the media that "[t]he First Amendment is not a li-
cense to trespass, to steal, or to intrude by electronic means."  n221

D. Clearer Guidelines for the Media
A great deal of the uncertainty that surrounds the legality of media newsgathering tech-

niques could be alleviated if the media were given clearer guidelines to follow. As one writ-
er explained, "[r]eporters in the United States are not licensed, and do not subscribe to a 
universal code of ethics or professional conduct."  n222 Further, the codes that do exist are 
"aspirational rather than mandatory in nature."  n223 In a situation such as this, who can 



blame the media for using the "I didn't know any better" defense?
In addition, the aspirational codes that do exist are vague. For instance, the ethics code 

of the Society of Professional Journalists states: "Avoid undercover or other surreptitious 
methods of gathering information except when traditional open methods will not yield in-
formation vital to the public. Use of such methods should be explained as part of the story."  
n224 Thus, while discouraging the use of surreptitious tools, even the ethics code suggests 
that there are times when undercover techniques are appropriate.  n225 However, the code 
leaves far too much discretion in the hands of journalists to determine what information is 
"vital to the public" by providing no specific guidelines to follow.  n226

  [*136] 
If clearer mandatory guidelines were established for the media, this would not mean that 

undercover investigations would cease to exist. Instead, if the journalist chose to go against 
the mandatory guidelines, the journalist would have to personally suffer the consequences 
just as persons do in a variety of other professions. Furthermore, the rules easily could pro-
vide a provision that would allow journalists to seek prosecutorial immunity prior to the 
journalists' investigation, just as Nellie Bly did so many years ago.  n227 If the journalist is 
so certain that the story is "vital to the public," then this should be no great hurdle.

V. Conclusion
What the "Prime Time Live" tape revealed was disgusting. Food Lion had a duty to its 

customers, and it breached that duty.  n228 The question that remains is what is to be said 
for the behavior of "Prime Time Live." It is easy to commend "Prime Time Live" and the 
media for being on "our side," for sticking up for the "little guy." What is much more diffi-
cult is to consider the real issues that Food Lion raises.  n229 Is it legally or socially accept-
able for the media to lie, to produce false documents, or to grossly misrepresent who they 
are and what their purpose is, in order to get a story?

Is it acceptable to seek help from someone's arch enemy in order to smear his or her 
reputation? Is it acceptable to lie about who you are and what your intentions are in order to 
gain an advantage? Is it acceptable to present an employer with false references and false 
work experience? Most people would quickly answer "no" to all of these questions. These 
things just are not socially acceptable. Most are legally unacceptable as well. However, 
when these questions are asked in the context of the media as actor and a large company as 
victim, people's answers suddenly change. Why is that?

A large company does not deserve the same degree of privacy as an individual;  n230 
nevertheless, that does not mean a company should be completely without redress when the 
media commits wrongful acts upon it.  n231 Furthermore, the media does not deserve im-
munity to commit any and all bad acts it wants just to get a story, no matter what the story 
is.  n232

  [*137] 



The reality of the Food Lion case is this: the $ 5.5 million punitive damage award con-
stituted lessthan one day's earnings for ABC  n233 while the negative publicity Food Lion 
received caused 84 Food Lion stores to close and 3500 workers to lose their jobs.  n234 
Furthermore, ABC waited six months, until the television ratings period, to air this 
segment.  n235

Undercover investigations have been going on for over a century.  n236 Upton 
Sinclair's work led to the creation of the Food and Drug Administration, and Ida Tarblee's 
work led to the downfall of Rockefeller's Standard Oil monopoly.  n237 They did not use 
hidden cameras or false references or false backgrounds to get their stories.  n238 They did 
not seek out help from enemies of the companies they attacked. They took jobs; they con-
ducted interviews; they read documents and public records.  n239 Without a tape recording, 
they could not "prove" what they saw. There was probably some dispute over whether or 
not they were telling the truth. Nevertheless, they succeeded in what they set out to do, and 
they did it legally. Is certainty worth allowing the media to commit fraud, trespass, and oth-
er crimes?

In 1948, one court contrasted 1948 with 1890:
[S]ince [1890] motion pictures and the radio have been perfected and have taken their 

places among our great industries, while instantaneous photography today accomplishes 
miracles scarcely dreamed of fifty years ago. Thus, the potentialities for this character of 
wrong are now greatly multiplied. A decision against the right of privacy would be nothing 
less than an invitation to those so inclined who control these instrumentalities of communi-
cation, information and education, to put them to base uses, with complete immunity. . . .  
n240

Much like in 1948, we still attempt to mislay the blame for media intrusions on techno-
logical advances. However, it is not the technological advances that have allowed the media 
to abuse its role in our  [*138]  society; instead, it is another practice entirely, one that has 
existed since the beginning of time-deceit. Several of the jurors from the Food Lion case 
told interviewers that they supported undercoverinvestigations, but that they had a problem 
with ABC's newsgathering methods.  n241 The realityis that dishonesty used to uncover 
dishonesty is still dishonest, no matter what the size of the cameraused to record it.

Legal Topics: 

For related research and practice materials, see the following legal topics:
GovernmentsAgriculture & FoodPets & Service AnimalsPatent LawOwnershipCon-
veyancesGeneral OverviewTortsPremises Liability & PropertyTrespassRemediesDamages-
General Overview
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